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(1) Although the Board of |Immgration Appeals has de novo review
authority, the Board accords deference to an |Imrgration Judge’s
findings concerning credibility and credibility-related issues.

(2) The Board of Immgration Appeals defers to an adverse
credibility finding based upon inconsistencies and om ssions
regardi ng events central to an alien’s asylumclaimwhere a review
of the record reveals that (1) the discrepancies and om ssions
described by the Immigration Judge are actually present; (2) these
di screpanci es and omni ssions provi de specific and cogent reasons to
conclude that the alien provided incredible testinmony; and (3) a
convi nci ng expl anation for the di screpanci es and om ssions has not
been supplied by the alien.

(3) Since an Inmgration Judge is in the unique position to observe
the testinmony of an alien, a credibility finding which is supported
by a reasonabl e adverse inference drawn froman alien’s demeanor
general ly shoul d be accorded a hi gh degree of deference, especially
where such inference is supported by specific and cogent reasons
for doubting the veracity of the substance of the alien's
t esti nmony.
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HURW TZ, Board Menber:

In a decision dated Septenber 3, 1996, an | mmgration Judge found
the respondent deportable as charged and denied his applications for
asyl um under section 208(a) of the Imrigration and Nationality Act,
8 U.S.C § 1158(a)(1994), and withholding of deportation under
section 243(h) of the Act, 8 U S.C. § 1253(h) (1994). In lieu of
deportation, the Inmmgration Judge granted the respondent the
privilege of voluntary departure under section 244(e)(1) of the Act,
8 U.S.C. 8§ 1254(e)(1) (1994). The respondent has tinely appeal ed
the Imm gration Judge' s decision denying the applications for asylum
and wit hhol di ng of deportation. For the follow ng reasons, we wl|
di smiss the respondent’s appeal

I.  FACTUAL BACKGROUND

The respondent is a 29-year-old native and citizen of Bangl adesh
who clains that he suffered past persecution and has a well-founded
fear of persecution in his native country on account of his
political opinion. The respondent entered the United States on
Septenmber 2, 1994, without valid docunmentation and shortly
thereafter filed an Application for Asylum and for Wthhol di ng of
Deportation (Form |-589). After the initiation of these
proceedi ngs, the respondent submtted a second asyl um application.?

The respondent testified at his deportation hearing that in 1985
he joined the Jatiyo Party, the political party of then-President
Mohamred Er shad. He clained that in 1987, the Jatiyo Party
appointed himto the position of “Organizing Secretary” for his sub-
district, a job that involved numerous duties, including nmeetings
with President Ershad twice a nonth. The respondent testified that
in 1991, after President Ershad was defeated in general elections,
menbers of the Bangl adesh National Party (“BNP") and Awam League,
two rival political parties, began to search for him Menbers of
these political parties allegedly planned to recruit the respondent
or to kill himin retaliation for his role in the Jatiyo Party.

The respondent then described the various incidents that formthe
heart of his persecution claim First, the respondent testified
that on July 12, 1993, BNP nenbers forcibly entered his house in an

! Pursuant to 8 C.F.R § 208.3(b) (1997), “[a]ln application for
asyl um shall be deened to constitute at the same tinme an application
for withhol ding of deportation.”
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effort to find him Although the respondent was not hone at the
time, the intruders threatened his parents. In contrast, the
respondent’s asylum application states that this incident occurred
on March 12, 1991. Also differing fromthe oral testinony, the
asyl um application states the respondent was at honme at the tine of
the intrusion but that he hid fromthe BNP menbers.

Second, the respondent testified that later that same nonth (July
1993), BNP and Awam League nmenbers returned to his house, and as he
attenpted to flee, they severely beat him about the head with a

bamboo stick. The respondent clained that he was rendered
unconscious from the beating and required 3 weeks of nmedical
treatment. In contrast, the respondent’s asylum application states

that this incident occurred on January 10, 1992.

Next, the respondent described a third incident which occurred
sonetime that same nonth (July 1993). This incident involved
menbers of the BNP and Awani League forcibly entering his house at
approximately 11: 00 p.m Wen these political opponents allegedly
di scovered that the respondent was not at home, they physically
assaul ted nmenmbers of his famly.? This incident is nowhere descri bed
in his asylum application. The asylum application does, however,
recount that the respondent was involved in a July 1993
denonstrati on at which police physically attacked him necessitating
several days of medical treatment. The respondent did not offer any
testinony about this incident at his deportation hearing.

Finally, the respondent testified that police issued a warrant for
his arrest on July 15, 1994, which falsely alleged that he had
comritted various political crinmes. In contrast, his asylum
application states that police issued this warrant on January 15,
1994.

Because he feared arrest and believed that he would endure further
persecution, the respondent secured a false passport and fled
Bangl adesh. The respondent fears returning to Bangl adesh because he

bel i eves that his political opponents will kill him Menbers of the
BNP and Awani League allegedly have told the respondent’s father
that they are |ooking for the respondent and plan to kill him

2 Although this incident closely resenbles the first incident
described by the respondent, the direct exanm nation of the
respondent elicited a description of three separate incidents which
al l egedly occurred in July 1993.
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1. THE | MM GRATI ON JUDGE S DECI SI ON

Citing Matter of Mdgharrabi, 19 |&N Dec. 439 (BIA 1987), the
| mmigration Judge found that the respondent’s testinony could not

“be relied upon,” and “was vague and lacking in specifics and
details,” especially considering the respondent’s alleged high-1evel
participation in the Jatiyo Party. |In his decision, the Immgration

Judge (1) provided nunerous exanples of the respondent’s
i nconsistent testinony involving dates that conflicted with the
asylum application; (2) pointed out that the respondent failed to
of fer any testinony regarding his participation in the July 1993
denonstration; (3) stated that the respondent “seened to have sone
confusion about the February of 1991 -elections,” and gave
contradi ctory testinony about whether the Jatiyo Party and President
Ershad actually took part in the elections or won any seats; and (4)
refused to give significant weight to two letters subnmitted by the
respondent to prove his party nenmbership. In offering further
support for his adverse credibility finding, the Imrigration Judge
al so observed that the respondent testified in a “very halting” and
“hesitant” manner.

After noting these concerns, the Imrgration Judge concl uded that
the sparse docunentary evidence of record failed to support the
respondent’s al l egati ons of persecution. Finally, he found that the
respondent’s fear of persecution was not well founded considering
the recent participation of the Jatiyo Party with the coalition
governnent, and he therefore denied the applications for asylum and
wi t hhol di ng of deportation. As noted above, the |Inmigration Judge
granted the respondent the privilege of voluntary departure fromthe
United States.

[11. ANALYSI S

The respondent all eges on appeal that the Imm gration Judge “acted
in an arbitrary and caprici ous manner by discounting [his] detailed
oral testinmony.” Wthout addressing any of the concerns raised by
the Immigration Judge regarding his lack of credibility, the
respondent states in a conclusory fashion that “his testinmony is
believable and sufficiently detailed to neet the standard
articulated in the [Board's] decision [in] Matter of Mogharrabi.”

It is axiomatic that the Board has the authority to enploy a de
novo standard of appellate review in deciding the ultimte
di sposition of a case. Matter of Burbano, 20 |I&N Dec. 872, 873 (BIA
1994) (citing 8 CF.R § 3.1(d)(1) (1994)). However, it is also

4
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wel | established that because the Inmmgration Judge has the
advant age of observing the alien as the alien testifies, the Board
accords deference to the Immgration Judge’'s findings concerning
credibility and credibility-related issues. See Matter of Burbano,
supra, at 874; Matter of Pula, 19 | &N Dec. 467, 471-72 (Bl A 1987);
Matter of Kulle, 19 | &N Dec. 318, 331-32 (BIA 1985), aff’'d, 825 F.2d
1188 (7th Cir. 1987), cert. denied, 484 U S. 1041 (1988). Under
certain circunstances, the Board nmay not accord deference to an
| mmigration Judge's credibility finding where that finding is not
supported by the record. See, e.g., Matter of B-, Interim Decision
3251, at 7 (BIA 1995); Matter of B-, 7 I&N Dec. 1, 32 (BIA 1955
A .G 1956).

In this case, the Immgration Judge's decision conprehensively
enunerates the reasons underpinning the adverse credibility
det er mi nati on. The Immgration Judge focused not only on the
i nconsi stenci es and onissions regarding the dates of key events
formng the heart of the respondent’s persecution claim but he al so
relied on observations of the respondent’s deneanor. Because our
review of the record reveals that the Inmgration Judge’'s findings
are supported by specific and cogent reasons, and that reasonable
i nferences and conclusions were drawn by him with regard to
credibility, we will not substitute our judgnent for that of the
| mmi gration Judge.

A. | NCONSI STENCI ES AND OM SSI ONS

The I mmgration Judge focused nuch of the adverse credibility
finding on the inconsistencies and onissions regarding dates and
events central to the respondent’s persecution claim See de Leon-
Barrios v. INS, 116 F.3d 391, 393-94 (9th Cir. 1997) (holding that
the Board correctly determ ned that the Immgration Judge's adverse
credibility finding was supported by discrepancies involving the
heart of the applicant’s clainm. As relates to this analysis, our
review of the record reveals that (1) the discrepancies and
om ssi ons described by the Inmgration Judge are actually present;
(2) these discrepancies and omi ssions provide specific and cogent
reasons to conclude that the respondent provided incredible
testinmony; and (3) the respondent has not provided a convincing
expl anation for the di screpanci es and om ssions. As stated above,
under these circunmstances, we find no reason to disturb the
| mmigration Judge's adverse credibility deternination

First, the record supports the Inmgration Judge's finding that the
respondent did, in fact, provide dates inconsistent with his asylum
application and also onitted seemingly inportant events on his
asylum application and while testifying. The respondent testified

5
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about three separate events (involving the BNP and/or Awani League
entering his house), even though his asylum application described
only two such events. The respondent also testified that the first
event occurred on July 12, 1993, while his application states that
this event occurred on March 12, 1991. Additionally, the respondent
testified that the event involving the beating with a banboo stick
occurred in July 1993, while his application states that this event
occurred on January 10, 1992. Myreover, the respondent testified
that police |odged crimnal charges against himon July 15, 1994,
while his application states that this event occurred on January 15,
1994. In addition to these discrepancies, the respondent did not
testify concerning the July 1993 denonstration, in which he
all egedly was attacked physically by nenbers of the BNP and nati onal
police, necessitating several days of nedical treatnent; nor did his
asylum application reference the third encounter involving the BNP
and Awani League nenbers entering his house in July 1993.

Second, we conclude that the Imrigration Judge relied on specific
and cogent reasons concerning the above-described inconsistencies
and oni ssions. See Aguilera-Cota v. INS, 914 F.2d 1375, 1381 (9th
Cir. 1990) (holding that any inferences drawn concerning the
i mplausibility of factual allegations must be supported by

substantial evidence). We recognize that in sone cases, an
applicant who has fled persecution nmay have trouble remenbering
exact dates when testifying before an Immigration Judge. For

exanpl e, the Board has found that under certain circunstances, the
failure to provide precise dates may not be an indication of
deception. See Matter of B-, InterimDecision 3251, at 8. However,
in this case, the dates provided by the respondent during his
testimony were inconsistent with those in his asylum application by
nore than 2 years -- a significant period of tine considering that
the respondent fled Bangladesh only 1 year after the alleged
incidents. Aside fromthe discrepant dates provided, and perhaps
even nore significant, is the fact that the respondent confl ated
into 1 nonth (July 1993) the three events allegedly involving forced
entries into his house by BNP and/or Awan League nmenbers.
Furthernore, while omissions of facts in an asylum application or
during testinobny mght not, in thenselves, support an adverse
credibility determination, in this case the om ssion of key events
is coupled with nunerous inconsistencies, and it is therefore
anot her specific and cogent reason supporting the |Immgration
Judge’ s adverse credibility finding.

Third, the respondent’s appellate brief fails specifically to
address the Immigration Judge's adverse credibility deternination
Therefore, the record still |acks a convincing explanation for the
i nconsi stenci es or om ssions addressed in the Imnigration Judge's



I nterimDecision #3336

decision. Cf. Matter of B-, Interim Decision 3251 (accepting the
applicant’s convincing reasons to reject the Inmigration Judge's
adverse credibility determ nation).

B. DEMEANOR

W observe that the above-described inconsistencies and om ssions
al one woul d be sufficient to support the Immigrati on Judge’ s adverse
credibility determ nation. However, in addition, the |Imrgration
Judge made observations regarding the respondent’s deneanor,
specifically stating that the respondent testified in a “very
hal ting” and “hesitant” manner. See Kokkinis v. District Director
429 F.2d 938, 941-42 (2d Cir. 1970) (holding that “great weight”
shoul d be afforded to the findings of the special inquiry officer
who conducted the deportation hearing because he had the opportunity
to observe the respondent’s denmeanor and cited persuasive reasons
for his adverse credibility finding). Again, we enphasize that the
| mmigration Judge is in the unique position of witnessing the live
testinmony of the alien at the hearing. See Matter of V-T-S-,
InterimDecision 3308, at 6 (BIA 1997) (recognizing the I mmgration
Judge’ s “advantage of observing the alien as he testifies”); see
also Sarvia-Quintanilla v. INS, 767 F.2d 1387, 1395 (9th Cir. 1985)
(holding that an Immigration Judge is in the unique position to
observe the alien’s tone and denmeanor, to explore inconsistencies in
the testinmony, and to determine whether the testinony has “the ring
of truth”). Because an appellate body may not as easily review a
dermeanor finding froma paper record, a credibility finding which is
supported by an adverse inference drawmn from an alien' s demeanor
general ly shoul d be accorded a hi gh degree of deference. See., e.q.
Cordero-Trejo v. INS, 40 F.3d 482, 487 (1st Cr. 1994) (holding tha
credibility findings based on deneanor findings deserve nore
deference than those based on testinonial analysis); Paredes-
Urestarazu v. INS, 36 F.3d 801, 818-21 (9th Cir. 1994) (holding
that credibility findings based on denmeanor findings deserve
“speci al deference” when conpared with those based on testinonial
anal ysis; and holding that the adverse credibility finding in this
case drew on legitimate inferences based on the alien's demeanor
coupled with an accurate assessnment of the record).

This is not to say that denmeanor findings are subject to no
scrutiny or criticismby the Board. Under certain circunstances,
for exanmple, the Board has found insufficient evidence to indicate
that the respondent’s tendency to | ook at the wall or table, instead
of at the Inmigration Judge, necessarily indicates deception

Matter of B-, Interim Decision 3251, at 7; see also Paredes-
Urestarazu v. INS, supra, at 818 (stating that nervousness is a
factor properly considered in assessing an alien’s credibility). In

7
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this case, however, the Immigration Judge’'s reasonabl e determ nation
that the respondent’s very halting and hesitant manner of testifying
i ndi cated deception is bolstered by the Immgration Judge's full
range of specific and cogent credibility findings. For exanpl e,
the I mm gration Judge specifically comented that the respondent’s
testinmony was “all too often . . . vague and | acking in specifics
and details.” Therefore, the facts of the instant case stand in
sharp contrast to those in Matter of B-, Interim Decision 3251, at
7, where the Board was “inpressed with the indications of the
applicant’s truthfulness,” and found that the testinmony was
“entirely consistent wth the applicant’s detailed” asylum
appl i cation. The instant case is not one in which the alien
delivered halting and hesitant testinony which was nonethel ess
detailed and consistent in its factual content. Rat her, the
respondent’s testinony is marked by inconsistencies and oni ssions,
and the I nmgration Judge's findings regardi ng the substance of the
respondent’s testinmony provide additional support for the reasonable
conclusion that the respondent’s testinonial denmeanor called his
credibility into doubt. See Matter of Burbano, supra, at 874 (“[We
al so may give significant consideration to other findings of an
immgration judge that are based upon his or her observance of
wi t nesses when the basis for those findings are [sic] articulated in
the inmigration judge's decision.”); Matter of Teng, 15 |&N Dec.
516, 518 (BIA 1975) (adopting the Inmgration Judge's adverse
credibility finding based on deneanor and i nconsi stencies).

V. CONCLUSI ON

As the Board has held, a credibility determ nation “apprehends the
overall evaluation of testimony in light of its rationality or
i nternal consistency and the manner in which it hangs together with
ot her evidence.” Matter of Lugo-Qadiana, 12 |&N Dec. 726, 729 (BIA
1968). Exami ned under this standard, coupled with observations of
demeanor, and given the deference it deserves, the Inmgration
Judge’ s adverse credibility determi nation finds anpl e support in the
record. Because we adopt the Immigration Judge' s well-supported
determination that the respondent’s testinmony cannot be accepted as
credible, it follows that the respondent has failed to satisfy his
burdens of proof and persuasion. See Matter of V-T-S-, supra, at 5
(“[Aln applicant for asylum bears the evidentiary burdens of proof
and persuasion in any application for asylum. . . ."); 62 Fed. Reg.
10, 312, 10,342 (1997) (to be codified at 8 C.F.R § 208.13(a)
(interim effective Apr. 1, 1997).

Because the respondent has not established statutory eligibility
for asylum we need not address the issue of whether he warrants a



I nterimDecision #3336

favorabl e exercise of discretion. See generally Osorio v. INS, 18
F.3d 1017, 1021 (2d Gr. 1994); Matter of H-, Interim Decision 3276
(BIA 1996); Matter of Pula, supra (discussing factors to analyze in
exerci sing discretion).

| nasmuch as the respondent has failed to satisfy the | ower burden
of proof required for asylum it follows that he also has failed to
satisfy the clear probability standard of eligibility required for
wi t hhol di ng of deportation. See Matter of Mogharrabi, supra. The
evi dence does not establish that it is more likely than not that the
respondent woul d be subject to persecution on account of one of the
five grounds specified in section 243(h) of the Act. See INS v.
Cardoza- Fonseca, 480 U.S. 421 (1987); INS v. Stevic, 467 U S. 407
(1984).

In light of the foregoing, we will enter the foll owi ng orders.
ORDER: The respondent’s appeal is dism ssed.

FURTHER ORDER: Pursuant to the Immgration Judge's order and in
accordance with our decision in Matter of Chouliaris, 16 |&N Dec.
168 (BIA 1977), the respondent is permitted to depart from the
United States voluntarily within 30 days fromthe date of this order
or any extension beyond that tine as may be granted by the district
director; and in the event of failure so to depart, the respondent
shal | be deported as provided in the Inmigration Judge's order

DI SSENTI NG OPI NI ON: Paul W Schmdt, Chairnman, in which John W
Guendel sberger, Board Menber, joined

| respectfully dissent.

| disagree with the enhanced standard of deference to the
I mm gration Judge set forth in the majority opinion. That standard,
while well-intentioned, wunduly restricts the de novo review
authority of Board Menbers and, in this particular case, produces an
erroneous deni al of asylum

We have de novo authority to mmke fact findings upon appeal
Matter of B-, 7 & Dec. 1 (BIA 1955; A G 1956). As Board Menbers,
we are authorized to exercise independent judgment in deciding cases
within our jurisdiction. 8 CF.R § 3.1(a)(1) (1997). Upon such de
novo review, and exercising ny independent judgnent, | find that the
respondent testified in a credible manner.
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Accepting the truth of the respondent’s testinmony, | conclude that
he has established past persecution and a well-founded fear of
future persecution in his native country of Bangladesh. Finding no
di scretionary reason to deny asylum | would sustain his appeal and
grant him asyl um

. DE NOVO REVIEW IS DI M Nl SHED

In my view, the majority basically concludes that if the
Immgration Judge’'s credibility finding is within a zone that could
be reached by a reasonabl e adjudicator, cites problenms that actually
are reflected in the record, and is not convincingly chall enged on
appeal , it must be uphel d upon appellate review

| recognize and appreciate the thought and effort that went into
devel oping and articulating this standard. It is a substantia
i mprovenent over the conclusory references to “deference” contained
in our prior precedents, and it provides a plausible intellectua
framework for future adjudications. | also realize that application
of this standard may well pronote a nore uniform approach to
def erence anmong our various panels and that it is desirable that the
public have neani ngful guidance as to the standard under which we
conduct our appellate review of credibility determnations. | have
three problenms with the majority’s approach to deference.

A. We Are an Expert Tribuna

First, the magjority’'s standard is nore appropriate to an appellate
court of general jurisdiction than it is to a specialized, expert

admi ni strative appellate body such as our Board. This is of
particular concern in the inportant area of asylum adjudication.
Asylum applicants are entitled to a practical, deferentia

adj udi cation that recognizes both the frailties of the human m nd
and the chaotic, traumatic situations in which asylumclains arise.
See, e.qg., Mtter of Mdgharrabi, 19 |1&N Dec. 439 (BI A 1987).

In many cases, the expertise, independence, and sound judgnent of
this Board is all that stands between an asylum applicant and return

to a place where he or she will face persecution or death. It is
quite possible that we review nore asylum adjudi cations than any
other tribunal in the world. Certainly, each Board Menber

adj udi cates nmany nore asylum cases, from a wder variety of
nationalities, than any individual |Immgration Judge. W also have
nati onwi de jurisdiction and a perspective that is not present in the
| mmigration Courts.

10
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While we may | ack the advantage of a face-to-face observation of
the witness, we have the very substantial, and much underrated,

advant age of being able to review a witten transcript. W also
have a talented professional staff to assist us in reviewing the
record. |In addition, the absence of personal interaction with the

parties and their counsel in the trial courtroominsul ates us from
the alnobst inevitable, and often distracting, frustrations and
ext raneous factors that could acconmpany such personal interaction,
particularly in a “high-volume” trial systemlike the Immgration
Court. Moreover, we have the opportunity for collegial discussion
and the application of shared expertise to difficult appellate
i ssues.

Therefore, it is not clear to ne why our vantage point is
necessarily less revealing than that of the Imnigration Judge and
why we want to give such great deference to the Immigration Judge,
rather than relying on our own expertise and sound, independent
judgment after review of the witten record on appeal. | find it
interesting that the majority enbraces a rule that strongly prefers
the assessment of credibility below to that we might reach through
an exercise of our own independent, expert judgnent on a de novo
basi s.

B. Putting Uniformity in Context
M/ second problemwith the majority’'s rule is that the uniformty

we may achieve through its application is likely to make it nore
difficult for an asylum applicant who has received an adverse

credibility finding to prevail on appeal. The overwhelm ng majority
of appeals that we adjudicate are from aliens, rather than the
Immigration and Naturalization Service. |In the asylum area, al nost
all credibility appeals involve an alien who has been found
incredible by an Immgration Judge. A significant nunber of

appel l ants, even in asylum cases, are unrepresented, and others are
represented in what we m ght consider a marginal fashion.

In effect, we are instructing Board Menbers to defer to reasonable
rulings by Immigration Judges even where anot her outconme m ght have
been justified on the record. | have considerabl e m sgivings about
this rule, particularly in asylum cases, notwithstanding its
apparent administrative and systenic advantages. Also, while the
majority’'s rule is likely to achieve nore uniform affirmation of
adverse credibility findings on appeal, it does not, in any way,
pronote wuniformity of «credibility decisions anpbng the nany
| mmigration Courts.

11
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C. Correct Results?

VWhile the majority’s rule nmight well help to pronote appellate
results that are uniformy “within the zone of reasonable,”
reasonabl e results are not necessarily correct results in individua
cases. Oobviously, credibility findings are often judgnent calls,
and reasonable adjudicators can, and often do, reach opposite
concl usions on the same or simlar facts.

M/ primary problemwith the majority’s rule is that, as applied to
the case before us, it produces a result that is, perhaps, within
the zone of reasonable outcones, but not, in nmy view, the correct or
best outconme. In the future, | undoubtedly will be required by the
majority’'s standard of deference to vote for other facially
reasonable results that ny expertise and judgnent tell ne are wong
as applied to the individual appellant. Such a rule gives ne pause.

1. DE NOVO REVI EW PRODUCES A DI FFERENT RESULT
A.  The Respondent’s Testi nony

In the particul ar case before us, the respondent is a 29-year-old
native and citizen of Bangl adesh who entered the United States on
Septenber 2, 1994, without valid documentation. The respondent
testified at his deportation hearing that in 1985 he joined the
Jatiyo Party, the political party of then-Presi dent Mohamred Ershad.
In 1987, the respondent was appointed to the position of Organizing
Secretary for his sub-district, a job that invol ved nunerous duties,
i ncluding weekly neetings with President Ershad. The respondent
testified that in 1991, after President Ershad was defeated in
general elections, nenbers of the Bangl adesh National Party (“BNP")
and Awani League, two rival political parties, began to search for
hi m Members of these political parties allegedly planned to
recruit the respondent or to kill himin retaliation for his role in
the Jatiyo Party.

The respondent testified that on July 12, 1993, BNP nenbers
forcibly entered his house in an effort to find him Although the
respondent was not at hone at the time, the intruders threatened his
parents and physically assaulted other fanmly menbers in the house.
Later that nmonth, BNP and Awani League nenbers returned to the
respondent’ s house, and as he attenpted to flee, they severely beat
hi m about the head with a banmboo stick. The respondent, who was
rendered unconscious from the beating, required nedical treatnent
for 3 weeks after the incident. Finally, the respondent testified

12
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that police issued a warrant for his arrest on July 15, 1994
falsely alleging that he had conmm tted various political crinmes.

Because he feared arrest and believed he would endure further
persecution, the respondent secured a false passport and fled
Bangl adesh. The respondent fears returning to Bangl adesh because he

bel i eves that his persecutors will kill him Menbers of the BNP and
Awam League have told the respondent’s father that they are | ooking
for the respondent and plan to kill him

B. The Imm gration Judge’ s Deci sion

Citing Matter of Mdgharrabi, supra, the Inmigration Judge found
that the respondent’s testinmony “was vague and | acking in specifics
and details.” In his decision, the Immgration Judge provided
various exanpl es of the respondent’s inconsistent testinony, nopst of
whi ch involved dates that conflicted with his asylum application.
The I mm gration Judge concluded that the sparse documentary evidence
of record failed to support the respondent’s unbelievable
al | egations of persecution. Finally, the Imrgration Judge found
that the respondent’s fear of persecution was not well founded
consi dering the recent participation of the Jatiyo Party with the
coalition government, and he therefore denied the applications for
asyl um and wi t hhol di ng of deportation.

C. De Novo Analysis

The respondent all eges on appeal that the Inmigration Judge erred
“by discounting the detailed oral testinmony of [the respondent].”
The respondent contends that his testinony was believable and
sufficiently detailed to support adequately his asylumclaim The
Service has not filed an appellate brief addressing this argunent.

Al t hough the Inmigration Judge recognized that the respondent
submi tted docunentary evi dence and background materials to support
his asylum application, the Imrmgration Judge decided to give
“little weight” to certain pieces of this evidence. Specifically,
the Immgration Judge afforded little weight to tw letters
submitted by the respondent fromthe president and secretary of the
| ocal chapter of the Jatiyo Party in Bangladesh’s Shunangon]
District. | disagree with the Immgration Judge' s assessnent that
the respondent “seened to have very little know edge as to how t hose
letters were obtained.”

| observe, as did the Immigration Judge, that these letters are
undated. However, the respondent testified at his hearing that he
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asked his father, who still lives in Bangladesh, to secure these
letters fromthe Jatiyo Party in order to substantiate his claimof
party nembershi p. He also testified, plausibly, that his father
mailed the letters to himin the United States approximately 4 to 6
nonths prior to the deportation hearing. | do not agree, therefore,
that the letters deserved linmted probative weight.

Next, the Inmigration Judge concluded that the respondent’s
testinony was “vague, lacking in specifics and details,” and was
delivered in a halting manner. However, the record reveals that the
respondent provided nunerous specific details to support his claim
For exanple, the respondent denonstrated his know edge of how
Presi dent Ershad organi zed Bangl adesh into district and sub-district
I evel adm nistration. The respondent testified that there were 360
subdistricts and 64 districts in Bangl adesh. He also provided
details regarding his position as a party “organi zing secretary” at
the sub-district |evel

Furthernmore, although | obviously did not have the benefit of
observing the manner in which the respondent testified, | decline to
assune that his “halting” manner of testifying indicated that he was
untruthful, especially when considering the nervousness that is
often precipitated by appearing at a tribunal in any country, let

al one a foreign country. See Matter of B-, Interim Decision 3251
(BI'A 1995) (finding that the respondent’s tendency to | ook at the
wall or table, instead of at the Immgration Judge, did not

necessarily indicate deception). See generally Paredes-Urestarazu
v. INS, 36 F.3d 801, 818 (9th Cir. 1994) (stating that nervousness
is a factor properly considered in assessing credibility). MW own
pr of essi onal experience and observation is that halting delivery of
a presentation in a formal setting often has causes other than

unt r ut hf ul ness.

The Immigration Judge also stated in his oral decision that the
respondent “seened to have sone confusion about the February of 1991

el ections,” and gave contradictory testinmony about whether the
Jatiyo Party and President Ershad actually took part in the
el ections or won any seats. However, ny reading of the record

i ndi cat es ot herw se.

Al t hough the respondent first stated that the general elections
occurred in Septenber 1991, he soon thereafter stated correctly that
they occurred in February 1991. The respondent denonstrated his
familiarity with the election results, explaining that Jatiyo Party
menbers were elected and that President Ershad contested the
el ection. The respondent also testified that President Ershad was
i mprisoned, but was “nomi nated fromprison” for the presidency. The
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Departnment of State’'s Comrents on Country Conditions and Asylum
Clainms for Bangladesh confirm that the Jatiyo Party won 35
Parlianentary seats in the 1991 el ections and that President Ershad
remains in prison (although this source does not reveal when
Presi dent Ershad was inprisoned). Bureau of Denobcracy, Human Rights
and Labor, U S. Dep’'t of State, Bangladesh - Comments on Country

Conditions and Asylumdainms (May 1995) [hereinafter Comments]. In
light of these facts, | do not agree that the respondent supplied

vague or confusing testinony about the participation of the Jatiyo
Party or President Ershad in the 1991 el ections.

The Imm gration Judge's concerns about the respondent’s credibility
al so centered on testinmony concerning dates when he nmet wth
Presi dent Ershad. After testifying that he joined the Jatiyo Party
in 1985, the respondent stated that he met with President Ershad in
1982. When confronted with that di screpancy, the respondent stated
that he could not give the exact dates because he did not quite
remember them | note that the respondent testified that he has
trouble remenbering things, which could be one of a nunber of
reasons for the discrepancy.

| al so recognize that the respondent gave dates in his testinony
about when rival political parties harned or attenpted to harm him
that differed fromhis witten asylum application. The Inmigration
Judge noted that the respondent testified that nembers of riva
political parties |looked for himat his famly's house in July 1993.
The respondent also testified that |later the same nonth, the sane
peopl e returned and found the respondent, thereupon beating himwth
a bamboo stick. The Imm gration Judge contrasted this testinony
with the respondent’s asylum application, which states that in March
1991, nenbers of rival political parties looked for him at his
fam |y house and that in January 1992, the same people beat himwth
a banboo stick. The Immigration Judge also noted that the
respondent failed to testify about an incident described in his
asyl um application, which states that in July 1993, nenbers of the
BNP and the police beat himwhile he was denonstrating.

The dates provided in the respondent’s testinmony do not natch the
dates provided in his asylum application. However, as discussed
above, the respondent asserted while testifying that he has trouble
remenbering dates, a characteristic that was nost |ikely conmpounded
by the fact that many incidents involving the respondent and riva
political parties occurred. Difficulties in remenbering dates are
certainly a common problemwith respect to victinms of persecution.
See generally Tina Rosenberg, To Hell and Back, New York Tines
Magazi ne, Dec. 28, 1997, at 32, 34. For exanple, according to that
recent article on refugees who had been victins of torture:
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Early studi es suggest that the brain processes a traumatic
event very differently froman everyday one and mi ght keep
the trauma frombeing integrated with other nenories. That
may explain why trauma sufferers have ammesia or can
retrieve only fragnents, like a snell or sound, or cannot
put the events behind them

Id. at 34.

Qur deci sions have been circunspect about using dates as a basis
for adverse credibility findings in asylumcases. See Mtter of B-,
InterimDecision 3251, at 8. | also observe that the respondent was
not given an opportunity to explain the events surrounding the July
1993 denonstration, and he remarked at the end of his hearing that

he had not conpletely addressed the full range of events while
testifying.
Overall, the respondent presented oral testinmony that was

sufficiently detail ed and pl ausi bl e when considered in conjunction
with the background evidence in the record concerning conditions in
Bangl adesh. See Matter of Mbgharrabi, supra. The “onissions” from
the asylum application relied upon by the majority do not seem
remarkabl e or particularly significant in the overall context of the
case. The real issue is whether respondent’s testinony is negated
because it contains dates that differ fromthose in the respondent’s
witten asylum application

The majority concludes, as reasonabl e adj udi cators perhaps coul d,
that the respondent is likely an inmposter who has fabricated his
claim or the material portions of it. |, on the other hand, take
hi mfor what he appears to ne to be: a persecuted individual with a
| ess than perfect nmenmory who was not properly prepared to testify at
hi s asyl um heari ng.

The majority also relies on the failure of counsel to specifically
address the adverse credibility determnation on appeal. VWhile it
undoubt edl y woul d have been hel pful if counsel had done a better job
in his brief, he did, in fact, identify credibility as a disputed
i ssue. The failure of counsel to be nore specific is certainly
annoyi ng and inconveni ent for us, but obviously has not prevented us
in any neaningful way from being able to identify and discuss in
detail the relevant issues raised by this appellate record.

| tend to doubt that inportant issues such as asylum should turn
to such a great degree on the anmount of enlightenment that counse
is able to provide to us, an already expert Board whose sole
function it is to review appellate records. It is also noteworthy
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that inperfect though counsel’s appellate effort might have been, it
is still nmore edifying than that put forth by the Service, which
thanks to the mpjority’'s generous definition of deference, has
prevailed in this case without even bothering to take a position on
appeal

In reviewing the record de novo, | find that it does not warrant
an overall adverse credibility finding. See Matter of V-T-S-,
InterimDecision 3308, at 6-7 (BIA 1997) (citing Matter of Dass, 20
| &N Dec. 120 (BIA 1989), nodified on other grounds, Mtter of
Mogharrabi, supra); Mtter of Kasinga, |nterim Decision 3278, at 11
(BIA 1996). In my view, the confusion or discrepancies concerning
tenmporal details does not indicate that the respondent fabricated
his claim nor does it underm ne his claimto such a degree as to
negate the claims substance. See Matter of lLugo-Guadi ana, 12 |&N
Dec. 726, 729 (BIA 1968) (holding that a credibility determ nation
“apprehends the overall evaluation of testinobny in light of its
rationality or internal consistency and the manner in which it hangs
together with other evidence”) (citation omtted). See generally
Par edes-Urrestarazu v. INS, supra, at 817.

D. Past Persecution

Accepting as true the events related in the respondent’s testinony,
I find that the respondent was persecuted by menbers of the BNP and
Awami League “on account of” his political opinion. See section
101(a)(42)(A) of the Act, 8 U S.C. § 1101(a)(42)(A) (1994); Perlera-
Escobar v. Executive Ofice for Inmmigration, 894 F.2d 1292 (11lth
Cr. 1990); Matter of H, Interim Decision 3276 (BIA 1996); 62 Fed.
Reg. 10,312, 10,342 (1997) (to be <codified at 8 CF.R §
208.13(b)(1) (interim effective Apr. 1, 1997). The respondent’s
testimony, which is supported by documentary evidence, reveals that
t he respondent was a menmber of the Jatiyo Party and enjoyed access
to President Ershad. The evidence establishes that nmenbers of the
BNP and Awani League, who were aware of the respondent’s party
nmenber shi p, severely beat himbecause of his political opinion. The
respondent also testified credibly that the BNP-controlled
governnent police issued a warrant for his arrest, based on false
al | egations, using their authority under the Special Powers Act of
1974. The respondent’s <claim finds support in the State
Departnment’s Comments, supra, at 7, which acknow edge that the
Speci al Powers Act “is used as a method of preventive detention and
in sone cases to settle political scores.”

E. Future Persecution
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“A finding of past persecution gives rise to a regulatory
presunption that the applicant has a well-founded fear of future
persecution.” Matter of H, supra, at 14. Here, | find that the
Service did not rebut the presunption that the respondent has a
wel | -founded fear of persecution upon returning to Bangl adesh. See
INS v. Elias-Zacarias, 502 U S. 478 (1992); INS v. Cardoza-Fonseca,
480 U.S. 421 (1987); Matter of G A-L-, InterimDecision 3305, at 4
(BIA 1997) (citing Matter of Mgharrabi, supra); 8 C.F.R § 208.13.

From this record, it is reasonable to conclude that governnent
authorities and political party menbers who targeted the respondent
in the past continue to have the inclination and the ability to
puni sh the respondent for his political beliefs. See Matter of
D- V-, Interim Decision 3252, at 5 (BIA 1993). This is especially
true considering that the respondent fled Bangl adesh while a warrant
for his arrest (on allegedly trunped-up charges) renmnins
out st andi ng. Evidence of current country conditions in Bangl adesh
al so supports the respondent’s concerns for his physical safety
should he return to his native country. Al t hough the Conments,
supra, at 7, assert that Jatiyo Party nmenmbers “are not subject to
systematic persecution by the government,” the State Department’s
Country Reports on Human Rights Practices for 1995 (incorporated by
reference into the Coments and the State Department Advisory
Opi ni on) provide some support for the respondent’s well -founded fear
of persecution. Committees on International Relations and Foreign
Rel ations, 104th Cong., 2d Sess., Country Reports on Human Ri ghts
Practices for 1995 (Joint Comm Print 1996) [hereinafter Country

Reports]. Specifically, the Country Reports indicate that
“[v]iolence, often resulting in killings, is a feature of the
political process.” 1d. at 1295.

The record al so contains a State Departnent Advisory Opinion dated
August 9, 1996. See 62 Fed. Reg. 10,312, 10, 341-42 (1997) (to be
codified at 8 CF.R 8§ 208.11) (interim effective Apr. 1, 1997)
(entitled “Comments fromthe Departnment of State”). Notwithstanding
that the State Department Opinion recognizes that the Jatiyo Party
won 29 Parliamentary seats in the June 1996 elections and is
supporting the Awani League-led government, the opinion concludes
that “politics in Bangladesh is violence-prone.” Agai nst this
factual context, | find that a reasonable person in the respondent’s
ci rcunstances woul d fear persecution upon return to Bangl adesh, and
the Service has provided insufficient evidence to rebut this
presunption with respect to this individual respondent.

Based on the foregoing, | conclude that the respondent suffered

past persecution on the basis of his political opinion, and that a
reasonabl e person in his position would have an objective basis
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(that is, a 10 percent chance) to fear persecution on the basis of
political opinion. See INS v. Cardoza-Fonseca, supra, at 430-32.

Al t hough the respondent entered the United States with fraudul ent
docunentation, | find that this does not warrant an unfavorable
exercise of discretion in this case. | therefore would grant the
respondent’s request for asylum See Nkacoang v. INS, 83 F.3d 353
(12th Cir. 1996); Matter of H-, supra; Matter of Pula, 19 |&N Dec.
467 (BI A 1987) (discussing factors to analyze in exercising
di scretion); 62 Fed. Reg. 10,312, 10, 342-43 (1997) (to be codified
at 8 CF.R § 208.14) (interim effective Apr. 1, 1997).

[11. CONCLUSI ON

Perhaps the future of this Board is to nove away from de novo
review of factual issues and to confine ourselves to the nore
confortabl e area of resolving disputed | egal points. Mybe, in the
long run, we should function nore |like an appellate court than a
group of subject matter experts seeking to do justice in individua
cases within our jurisdiction. Possibly, the appellate uniformty
and restraint pronmoted by the mpjority’s rule will outweigh the
di sadvantage of requiring individual Board Menbers to affirm
reasonabl e, but arguably incorrect, decisions by |Imrgration Judges
in certain cases.

Neverthel ess, at present, | am not convinced that the majority’s
concept of deference justifies its restriction on true de novo
review | also believe that it has led themto the wong result in

this asyl um case

Consequently, | respectfully dissent.
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DI SSENTI NG OPINION:  Lory D. Rosenberg, Board Menber

| respectfully dissent.

I n denying the appeal before us and designating it as a precedent
decision, the Board mmjority articulates, as an adjunct to its
recent precedent decisions governing asylum adjudications, a three-
part test related to deternmining credibility. Notw thstanding ny
agreenent that, theoretically, establishing guidelines furthers the
cause of fairly and reasonably assessing evidence in the asylum
context where the issues presented often involve life and death
consequences, | cannot join this decision.

I n ny opinion, the useful ness of the test announced today, and its
val ue as a neans either to assess the factual underpinnings of an
asyl um seeker’s claimor to determne the | egal conclusions we draw
under INS v. Cardoza-Fonseca, 480 U.S. 421 (1987), is belied by the
out come reached by the majority. Whatever the intentions of those
joining the majority decision, this test was i nvoked today to deny

the existence of a well-founded fear of persecution. | dare say,
based on nmy participation in recent published decisions and ny
reexam nation of past published decisions, it will not be the | ast
tinme.

In the context of asylum clainms, credibility determinations are
findings that are inextricably tied to the respondent’s burden of
proof and can nake or break a claim | do not agree that the burden
of proof inmposed generally on asylum seekers by the nmajority’s test
in this case or in its predecessors is an appropriate one. See
e.g.., Mtter of Y-B-, Interim Decision 3337 (BIA 1997); id.
(Rosenberg, dissenting); Matter of S-MJ-, Interim Decision 3303
(BI'A 1997); id. (Rosenberg, concurring); see also Matter of O D,
InterimDecision 3334 (BIA 1998); id. (Rosenberg, dissenting). Even
if the inposition of this burden as articul ated were appropriate, |
have not found the factual records nade in the majority of hearings
that | have reviewed over the past 2 1/2 years to be fully
considered and assessed by either the Immigration Judge or the
Board. M differences with the mgjority’s readings of the factua
records in many cases and the | egal conclusions they have drawn from
them are addressed in ny separate opinions in Matter of C Y-Z-,
Interim Decision 3319 (BIA 1997); Mtter of E-P-, Interim Decision
3311 (BIA 1997); Matter of T-MB-, InterimDecision 3307 (BIA 1997);
Matter of V-T-S-, Interim Decision 3308 (BIA 1997); and Matter of
C-A-L, Interim Decision 3305 (BIA 1997). The concerns with the
limtations presented by the standard we articul ated and about which
| cautioned in Mtter of S-MJ-, supra (Rosenberg, concurring)
have, regrettably, been realized.
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In addition, unlike the Chairman, | do not view the approach taken
by the mgjority in this case as nerely one way, anong reasonable
possibilities, to adjudicate the respondent’s claimon appeal. |
find the three-part test inposed by the majority to be unreasonabl e,
both in conception and in application, and to fall short of what is
required of us by law. Consequently, | dissent and wite separately
in an effort to clarify both where | believe that the majority has
erred, and to suggest what a prudent asylum seeker nust do to
satisfy the asylumlaw as we apply it at the Board of Inmgration
Appeal s, which, for nost practical purposes, is how we apply it in
this country.

| . TREATMENT OF DI SPARITIES I N AN ASYLUM CLAIM I N RELATION TO
THE ASYLUM SEEKER' S CREDI Bl LI TY AND BURDEN OF PROOF

I will not belabor the particulars of the respondent’s claimor the
better ways to interpret and judge it, as Chairman Paul W Schm dt
has done a yeoman’s job in articulating the salient points in that
regard in his dissent. Suffice it to say that, as | read the heart
of the claimas presented in the record before us, the respondent
has provi ded evidence of his menbership in a political party and
evi dence of persecutory actions taken against him by opposing
political forces as a result of his nenbership and political
affiliation.

These basic facts are not controverted or contradicted in any way,
al though the record contains disparities between the respondent’s
application for asylumand the testinony he provided at his hearing
with regard to the dates on which he and his fanily were attacked by
nenbers of the opposing political parties. Inasmuch as our process,
in practice, does not provide the possibility of a neaningful
clarification of these discrepancies, based on the fact that | do
not find these discrepancies to go to the heart of the respondent’s
claim and the principle that asylum seekers should be given the
benefit of the doubt, | would grant asylum

The crux of the matter in this case is whether, despite his having
to make corrections during his testinmony as to when the events
testified to occurred, the respondent failed to provide evidence
that is credible. Put another way, is it reasonable, fair,
appropriate, or lawmful for the majority to uphold the decision of
the Immigration Judge that the respondent |acked credibility
requiring denial of his clain? | do not think that question can be
answered in the affirmative. As | noted in ny concurrence in Matter
of S MJ-, supra, at 15:
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Per haps what is nost inportant about this decision is what
we are not holding. Nowhere do we propose that an asylum
seeker is presuned to be fabricating her claimor otherw se
to lack credibility. Figeroa v. INS 886 F.2d 76 (4th Cir.
1989) (enphasizing that the fact an applicant is an alien
does not nean the Board is entitled to presune he is a
liar). . . . In other words, there is no presunption that
an asylum applicant’s testinmony is to be treated as ot her
t han truthful .

But that is not what we are holding here today, is it? Today,
according to the mjority, we are stating that certain
di screpancies, alleged to be “actual” and supported by allegedly
speci fic and cogent reasons, undernm ne the respondent’s claim of
per secuti on. That an asylum seeker’'s testinmony before the
Immigration Judge is internally consistent does not seemto matter.
That an asylum seeker provided an explanation for discrepancies
between his witten application and his testinony regarding the
dates he assigned to events that make up the core of his claim of
persecution also is disregarded.

A.  Proper Allocation of Presunptions and Burdens

The majority treats the disparities in the respondent’s recitation
of the dates on which the attacks against him and his famly
occurred at worst, as revealing his claim inits entirety, to be a
sham and at best, as defeating his burden of proof. Rather than
rule on the merits of the respondent’s appeal on the record as a
whol e, the mpjority has chosen to sidestep that determ nation and
curtail adm nistrative appellate review in favor of what anpunts to
a presunption that any discrepancies in the record made in the case
of an asylum seeker cast doubt on the entirety of his claim
relieving us of our responsibility to review his claimon appeal

See Matter of OD, supra. Nevertheless, given the cited
disparities in the record before us, the critical question for both
the Immgration Judge and the Board is -- or should be -- what

further steps should we take to ascertain what occurred and to judge
the respondent’s clainP! Matter of S-MJ-, supra.

If we wish to reduce asylum adni ssions and sinply deny the claim
outright, we can pinpoint every discrepancy, claimng that each goes
to the heart of the claim We can applaud, or at |east not
criticize, the Immgration Judge, no nmatter what shortcom ngs appear

11 address the role to be played by the asylum seeker, and his or
her attorney, if represented, bel ow
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in his or her decision and what outstandi ng questions or concerns
remain in our nminds. W can differentiate our role as an appellate
adm nistrative Board and sinply, narrowy interpret our appellate
authority and defer to the decisions nade in the denials appealed to

us. And we can, at the sane time, alleviate any burden on the
I mm gration Judge to actually determ ne the underlying facts making
up the asserted claimof persecution. In ny view, in inposing its
three-part test, the nmpjority has elected to do all of the

foregoing. These are not my objectives, and even if they are not
nmeant to be the objectives of those joining the majority, they are
furthered by this decision.

As a practical matter, a presunption, at worst of fraud and at best
of inadequacy, has insinuated its way into all asylum adjudications
made by the Board. | venture to guess that such a presunption
exists in nmany adjudications of asylum clainms conducted by
| mm gration Judges. By contrast, this is not consistent with the
humani tari an nature of asylum determinations. See Matter of Pula,
19 1&N Dec. 467, 476 (BI A 1987) (Heil man, concurring) (recognizing
that asylum provisions are humanitarian in their essence and that
the “normal” immgration |aws cannot be applied in their usua
manner to refugees).

There is no basis in the law for such a presunption. |ndeed, in
Matter of S-MJ-, supra, we cited with approval the guidelines for
asylum adjudicators set forth in the Handbook on Procedures and
Criteria for Deternining Refugee Status under the 1951 Convention
and the 1967 Protocol relating to the Status of Refugees (CGeneva,
1992) [hereinafter Handbook], observing that “while the burden of
proof in principle rests on the applicant, the duty to ascertain and
evaluate all the relevant facts is shared between the applicant and
the examner.” Matter of S-MJ-, supra, at 10 (quoting Handbook
supra, para. 196, at 47) (enphasis added). Mor eover, we advised
that it is the Immigration Judge's role to “[e]lnsure that the
applicant presents his case as fully as possible and with all
avail abl e evidence.” 1d. (quoting Handbook, supra, para. 205(b)(i),
at 49). Qur citation of these provisions is consistent with the
t eachi ng of the Handbook that “it may be necessary for the exam ner
to clarify any apparent inconsistencies and to resolve any
contradictions in a further interview, and to find an expl anation
for any nisrepresentation or concealnment of material facts.”
Handbook, supra, para. 199, at 47.

In addition, as we recognized in Matter of Fefe, 20 | &N Dec. 116
(BI'A 1989), an application for asylumrequires the asylum seeker’s
testinmony. As that case made clear, while the mni mumtestinonial
requirenment is to swear to the truth of the witten application
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rarely does the examination stop at this point. Indeed, the Board
specifically contenplated that there would al so be instances "where
an alien establishes eligibility for asylum by nmeans of his ora
testimony when such eligibility would not have been established by
the docunments alone." 1d. at 118 (enphasis added). | note that the
Handbook, supra, also anticipates that conpletion of a “standard
questionnaire” ordinarily will not provide an adequate basis on
which to judge the claim and that it will be necessary to gain the
confidence of the asylum seeker “in order to assist the latter in
putting forward his case and in fully explaining his opinions and
feelings.” 1d. para. 200, at 47-48 (enphasis added).

These authorities seemto envision the role of the adjudicator as
one of assisting the asylum seeker to clarify and substantiate his
case, not as one of defeating his asylum claimby contrasting his
application with his testinmny. None of these authorities support
a sub silentio presunption of fraud or failure to neet the burden of
proof, a presunption which | believe the majority has applied and
will continue to apply under the test announced today.

Al t hough the respondent nay bear the burden of proof, and although
he may be represented by counsel, a hearing involving a claimfor
asylum is not nerely an adversarial contest on an abstract or
intellectual level in which two parties spar with one another unti
one | oses. A renoval hearing involving the possibility of
deportation, even when the threat to life and safety are absent, is
not a sporting event. The Board has | ong acknow edged that ready
di smi ssal of a respondent’s clainms on technicalities will not do.
See Matter of Martinez-Solis, 14 1&N Dec. 93, 95 (Bl A 1972) (hol ding
that a contested deportation hearing is a “quest for truth,” not a
sporting event); Matter of K-HC, 5 I &N Dec. 312, 314 (Bl A 1953).
VWhile it is true that the Inmigration and Naturalization Service

bears some responsibility in this regard as well, adjudicators
including Immgration Judges and the Board, should assist in
perfecting and clarifying the asylumclains presented to them In

nmy view, the nmajority’'s decision obviates that responsibility.

B. The Substantial Evidence Standard Requires Consideration of the
Record as a Wole

The mpjority’'s decision, as discussed by the Chairman in his
separate opinion, and as | discuss below, is not supported by
substantial evidence in the record. To be sustained, substantia
evi dence nust support the agency’s decision, and the agency nay not
choose to rely selectively on only that part of the evidence that
may support its conclusion. Rather, an agency’'s consideration of an
application for asylum requires that the adjudicator provide a
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reasoned decision which reflects that he or she considered and
wei ghed the evidence on the record as a whole. Universal Canera
Corp. v. NLRB, 340 U S. 474, 491 (1951) (holding that the
“substantial evidence” standard has been understood to nean that
the adj udi cator’s concl usions are expected to take into account, and
reflect in his or her decision, consideration of both those facts in
the record that support the conclusion, and the evidence in the
record that detracts fromit); see also Cordero-Trejo v. INS, 40
F.3d 482, 487 (1st Cr. 1994) (stating that deference is not due to
t he agency “where findings and concl usi ons are based on inferences
or presunptions that are not reasonably grounded in the record

viewed as a whole or are nerely personal views of the inmgration
judge”) (citations omtted).

There is longstanding authority recognizing the inportance of
testinmony. See Matter of Sihasale, 11 |1&N Dec. 531, 532-33 (BIA
1966) (holding that the asylum applicant's testinmony mnust be
accorded the nost careful and objective evaluation possible as it
may be the only evidence avail able); see also Matter of Joseph, 13
| &N Dec. 70, 74 (BIA 1968) (stating the applicant nust have a
“reasonabl e opportunity” to present his proofs for the “stakes are
high”). | do not read these authorities as permtting us to rely on
testinmony that, although internally consistent, appears to contain
di screpancies in relation to a witten asylum application, as a
basis to deny asylumclainms. Cf. Matter of Fefe, supra.

Rather, | read these authorities as enphasizing the inportance of
testimony in the asylum context, and as requiring us to consider and
clarify explanations for any inconsistencies between testinmony and
a witten application. | viewit as appropriate to go even further
and seek out the actual facts underlying the claimasserted by the
asyl um seeker. See Handbook, supra, paras. 196, 199, 200, 205, at
47-49. Moreover, recognition of the special circunstances faced by
persons seeki ng asylum has not been obliterated, at |east on paper
Matter of S-MJ-, supra (citing the Handbook and finding that the
benefit of the doubt is to be extended to an asylum applicant who
may be unable to substantiate his statements but whose testinmony is
generally credible and does not run counter to generally known
facts).

At the tine | wote ny concurrence in Matter of S-MJ-, supra,
joined the majority and limted nmy concerns to a concurrence, hoping
that the Board might deal fairly with the clains of asylum
applicants. Over the past year, however, our precedent decisions
have reflected that the matters about which | had hesitation in
joining Matter of S-MJ- have taken full hold. For exanpl e,
al t hough the majority decision in Matter of S-M J- enphasizes that
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the Inmmgration Judge is expected to assist in clarifying and
bri ngi ng out evidence in support of the asylum seeker’'s claim this
record is devoid of any indication that the |Inmgration Judge took
any steps to encourage or assist the applicant in providing any such
addi tional evidence or clarification.

G rcunstances such as these, in which the I'mrigration Judge fails
to devel op the facts during a hearing on an asylum application and
then criticizes an asylum seeker for presenting inconsistent
evi dence or not presenting sone evidence the Inmmgration Judge finds
to be inmportant, should not constitute a reasonable basis to
di smiss an asylum claim on the grounds the respondent did not
establish his credibility or nmeet his burden of proof. But it is
under circunmstances such as these that the mgjority now is
pronouncing a deferential test that relies al nost exclusively and
uncritically on the Inmigration Judge’'s conduct of the hearing.

The majority’s decision in this and other cases fails to consider
all of the evidence of record and to weigh it fairly in its
totality. Regrettably, the nmajority’s decision seems to prefer the
qui ckest way out of exercising our authority to adjudicate on review
the tough questions posed by asylum clains, and opts for
acqui escence to the decision of an individual |mmgration Judge
Were it not for the fact that well over 90 percent of the appeals
taken to the Board from deci sions of Inmigration Judges generally,
and from asylum decisions specifically, are taken by individuals
whose cl ai ns have been deni ed and who have been ordered renoved, the
majority’s deference mght not be of such inmport. As it is, the
majority’s position virtually obviates the asylum seeker’s right of
appeal within the adnministrative context.

C. The Approach Taken by the Majority Violates the Respondent’s
Appel |l ate Rights

The approach taken by the majority violates the due process right
to administrative appeal provided by regulation and in accordance
both with constitutional considerations and the Handbook.? See 8
C.F.R 88 3.38, 242.2 (1997); see also Ml donado-Perez v. INS, 865
F.2d 328, 333 (D.C. Gr. 1989) (holding that the Act inplenents the

2 Although not binding on the Inmmgration Judge or the Board, |
bel i eve that adherence to the letter and spirit of these guidelines
is consistent with the purpose of the 1967 Protocol, to which the
United States is a sighatory. See also INS v. Cardoza-Fonseca, 480
U S. 421 (1987).

26



I nterimDecision #3336

constitutional requirenents of a fair hearing); Handbook, supra
paras. 190-192(vi), at 45-46.

The regulations explicitly recognize the Board as an appellate
authority and authorize the Board to exercise its independent (de
novo) judgment in appeals, enmpowering us to take whatever action is
appropriate and necessary to achieve a disposition of the case. 8

C.F.R 8 3.1(a)(1) (1997). | read this appellate inperative as
referring to our responsibility to achieve a fair and reasonable
di sposition, taking into account the entire record. In ny view, a

standard favoring affirmance of the Immgration Judge, such as that
adopted by the majority in this precedent, and other recent asylum
decisions, fails to satisfy this delegation of authority both in
spirit and in nane. See, e.q., Mtter of OD, supra;, Matter of
Y-B-, supra; Matter of AAE-M, InterimDecision 3338 (BIA 1998) (see
al so Rosenberg, dissenting in each of those decisions).

In addition, even were appeal to the Board not provided by
regul ation, the basic procedural requirenents proposed by paragraphs
190, 191, and 192 of the Handbook, supra, at 45-46, provide that, if
the applicant is not recognized as a refugee, he should be given a
reasonable tine to appeal for a “formal reconsideration” of the
decision, either to the same or to a different authority. 1d.
para. 192(vi), at 46. Cearly, federal appellate review under our
system does not purport to constitute “reconsideration” of the
deci si on; independent adm nistrative review, however, is de novo and
does allow, in essence, for “reconsideration” of an adverse refugee
det ermi nati on.

The limtations on independent review inposed by the majority not
only in this decision, but in its series of recent opinions such as
Matter of O D, supra, and Matter of Y-B-, supra, and in several
significant, but unpublished, en banc opinions issued over the past
year, make clear the intentions of the ngjority to linmt substantive
adm ni strative appellate review, and to uphold the deci sions reached
by I mm gration Judges without regard to whether they are correct.
Those decisions, like this one, inmpermssibly restrict our review
and violate the rights of appellants coning before us.

1. ANALYSIS OF THE MAJORITY' S NEW TEST AS APPLI ED

Let us see how this respondent rates under the majority’s new test
for uphol ding adverse credibility findings (supporting the dismssa
of asylum cl ai nms):
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First, the “inconsistencies and onissions actually present” (and
going to the heart of the clain) dismssal ground. According to the
maj ority the respondent failed the three-part test because he was
i nconsi stent about the dates when things happened to him The
majority twists this to nean he was inconsistent about matters going
to the heart of his claim when in fact that is not true, and when,
in fact, the very circuit they cite in support of this test has
stated quite distinctly and repeatedly that errors about dates do
not necessarily undermne a claim See Gsorio v. INS, 99 F.3d 928,
931 (9th Cir. 1996); Aguilera-Cota v. INS, 914 F.2d 1375, 1381 (9th
Cir. 1990) (citing Turcios v. INS, 821 F.2d 1396, 1399 (9th Cir.
1987)); cf. de Leon-Barrios v. INS, 116 F.3d 391 (9th Cir. 1997).

The essence of the respondent’s claimis consistent. He has been
an active nenber of the Jatiyo Party and nothing in the record
directly controverts or contradicts that asserted fact; he held a
particular position as a | ocal secretary and nothing controverts or
contradicts that asserted fact. He was attacked and injured, and
his home was invaded and his fanmly questioned, and nothing
controverts or contradicts those asserted facts. He attributed the
attacks and harmhe suffered to the BNP, who he contends have worked
in the service of the ruling party that ousted General Ershad, who
led the Jatiyo Party to which he bel onged, and nothing in the record
controverts or contradicts those asserted facts; in fact the
Department of State reports in the record support it.

As the record reveals, the majority’s reliance on de Leon-Barrios

v. INS, supra, is inapposite. Indeed, to the extent a hearing
before an Inmigration Judge is an adversarial one, it is the
Service, rather than the I nmigration Judge or the Board, who should
be the respondent’s adversary. In this case, the Service has
submitted no evidence to contravene the respondent’s claim | note
that the respondent’s testinmony at the hearing is internally
consistent. It is his asylumapplication (nmade just after he fled

Bangl adesh, cane to the United States, and applied for asylum, and
his testinmony at the hearing, where he provided significant detai
not included in his application, that differs. This testinony is
conpetent evidence. Matter of Fefe, supra; Handbook, supra.

In addition, the respondent provided a reasonabl e explanation --
that he has probl ens renenbering dates -- for the inconsistencies in
dates that the mmjority finds are “actually present.” Thi s
explanation is plausible in light of the fact that there is no
evi dence that the respondent normally has a razor sharp nenory and
is posing at having a bad nenory to cover up bungling a fabricated
claim It also comports with what we know generally about the
effects of trauma on nenory. \Wen he provided the basics of his
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asylumclaimin conpleting the application, the respondent had just
arrived in the United States and his focus was on quickly relating
what had happened to himand what he feared woul d happen. When he
testified, he was nore renoved fromthe exigencies that pronpted his
flight, and was in a position to el aborate and provide the kinds of
detail and specifics we expect of asylum applicants.

VWhat, then, is undernmining his clain? Could it be that what is
undermining his claim is the mpjority’s new test and how the

majority has elected to apply it? In particular, did the
| mm gration Judge provide “nunerous exanples” of inconsistencies as
the mpjority clainms he did? No. He provided two exanples of

m sstated dates and concluded that these “cast doubt on the
reliability of the respondent’s claimin its entirety.”

Did the Immgration Judge provide a “conprehensive decision” as the
majority claims he did? No, he did not. He provided a decision
that raised questions he never pursued during the hearing, although
he had the respondent right before himand he had the authority to
inquire, to clarify, and even to assist the respondent in “putting
forward his case and in fully explaining his opinions and feelings,”
as the Handbook contenpl ates an adjudi cator m ght do in determnning
the truth of a claim involving undeniably politically notivated
harm  Handbook, supra, para. 200, at 47-48.

Second, the “Immigration Judge relied on specific and cogent
reasons” disnissal ground. It may be specific to say that the
respondent got the dates wong or gave differing dates on which the
reported incidents occurred. But, | do not consider reliance on

i nconsi stenci es regarding the dates of traumatic occurrences that
took place 4 or 5 years before the date on which they were either
recorded or discussed to constitute a cogent reason for rejecting
the heart of the claim-- that this asylum seeker was persecuted and
continues to be sought out on account of his opinion and his
affiliation with a political party that is not in power. This is
particularly so when the record reflects evidence that the
respondent had problens with his nenory.

G ven their apologetic protestations that they recognize how an
applicant who fled persecution may have trouble remenbering dates,
| doubt the mmjority believes such reasons are cogent either.
Matter of A-S-, Interim Decision 3336, at 6 (BIA 1998). The
maj ority, however, is content to apply a new “too big a gap, too
cranped a nmenory” rule as a corollary to part two of their new test.
This new corol lary places significance on the breadth of difference
intimes of persecutory events reported, as though getting the dates
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of these occurrences wong by 1 nmonth or 6 weeks nmnight be
reasonabl e, but testifying to a 2-year discrepancy i s unreasonabl e.

The new rule also seens to suggest that conflating the events
formng the heart of one’s claiminto a 1-nonth period is “even nore
significant.” Matter of A-S-, supra, at 6. As with the first of
the questions associated with this new “too big a gap” corollary,
the majority opinion fails to indicate why this error is probative
of a finding the respondent provided incredible testinony. There is
no evi dence that such an error reeks of fabrication because it was
off by nore than a year or because the respondent visualized or
recalled the attacks on him and his home as occurring in a
conpressed period of time. Furthernore, the respondent’s halting
and hesitant manner is equally or nore attributable to poor menory
and nervousness for legitimte reasons, as it is to fabrication.

The majority’s support of the Inmigration Judge’'s reliance on
di sparities in dates, where he has sought no expl anation during the
course of the hearing, is only a step away fromthe Board’'s | ooking
to every other possible reason for a respondent facing threatened
harm rather than accepting that the nature of the harm was
political. See Osorio v. INS, 18 F.3d 1017, 1031 (2d Cir. 1994)
(finding that the Board s reasoning would result in Sol zhenitzn's
di spute with the Soviet Union being characterized as literary rather
than political). The nmessage given is, let us not bother to
determ ne what really went on during the period respondent remained
i n Bangl adesh between Ershad’s ouster and the tine the respondent
fled, just as we shall not bother to fairly consider what is at the
root of the respondent’s experiences. In either case, the
respondent need not be considered for a grant of asylumif we can
settle on a basis to deny his claim

Third, the rule of explaining on appeal. Although the majority
says they require only a convincing explanation for discrepancies
and om ssions, they have introduced, in effect, a super-burden. W
already hold that the burden of proof is the respondent’s. See
Matter of S-MJ-, supra; Matter of Y-B-, supra. Now we hold that in
the event he doesn't get a fair hearing in which the Inmgration
Judge follows the guidelines we have articulated in our precedent
deci sion and seeks an explanation or assist the respondent in
setting forth a consistent and coherent claimduring the hearing, it
is the respondent’s fault if he does not present the explanations
necessary to clarify discrepancies on appeal

Now, | certainly do not disagree that it is appropriate for a
respondent to provi de expl anati ons for discrepancies in the record.
But the respondent may not be able to do so during the course of the
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hearing, because oftentines the respondent is not aware that the
| mm gration Judge considers corrections or clarifications made in
the course of testinmony or on cross-exanination to be
i nconsi stenci es that underm ne the respondent’s veracity. Rather
the respondent believes these changes are intended to set the record
straight and that they will be taken as clarifying sinple errors
resulting fromlanguage, trauma, nmenory, confusion, anxiety, or any
nunber of other inpedinments likely to be experienced by any asylum
seeker.

The asyl um seeker is not necessarily approaching the hearing with
t he understandi ng that the I nmmgration Judge or the Board is apt to

think that he is fabricating his story -- either fromthe outset, or
once any di screpancy arises. Unaware that the Immgration Judge --
or until recently the Board -- will rely on these discrepancies,

even if corrected, to deny the claim the respondent may persist in
the belief that because he responded to the questions presented and
clarified the facts, providing the correct dates, his claim no
| onger contains discrepancies or requires explanations.

Moreover, although it certainly would be prudent for an appellant
to make legal arguments in support of any challenge made to an
adverse credibility finding, these are not expl anati ons.
Est abl i shed Board precedent holds that statements nmade in a brief or
pl eadi ng do not constitute evidence. See Matter of Ranirez-Sanchez,
17 1 &N Dec. 503,507 (BIA 1980). It also holds that we consider only
the record made bel ow and, with rare exceptions, do not accept or
consider new i nformation produced. Mtter of Fedorenko, 19 | &N Dec.

57 (BIA 1984). | trust that in light of this decision, the majority
is contenplating lifting those rules to accept reasonable
expl anations from asylum seekers who are now expected to provide
such on appeal to the Board. | note, however, that the respondent

in this case had no such notice that he should or could provide such
expl anati ons on appeal

[11. APPROPRI ATE AND NECESSARY STEPS
TO COWLY W TH THE BOARD S RULE

In my view, the Board s rule, while facially reasonable and
certainly workable as used by federal circuit courts of appeal
i nposes unreasonabl e and unrealistic expectations as applied, which
conflict with accepted nornms and guidelines for admnistrative
asyl um adj udi cations. Since our decisions are equally binding on
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represented and unrepresented asylum seekers alike, | feel it
appropriate to warn and notify all asylum seekers directly
concerning the practical requirenents inposed by today' s decision.?

First, do not, under any circunstances, make any fal se statenents
or sinply sign off on an application prepared for you by soneone
el se. Make certain that you understand and agree with each and
every statenment made in your asylum application before signing it.

If you have already subnmitted an application, or your case in on
appeal to the Board, have someone help you to review it at the
soonest possible nonent. Make sure to correct any statenents that
are not accurate or true according to your own understanding and

experience. |If you need to correct any statenents or any part of
the application, make sure you also explain in detail in a sworn
affidavit why you need to correct it. If you are not accustonmed to

expl ai ning so much about the reasons that you do things, explain
that.*

Second, in preparing your asylumclaim find someone who you can
trust to tell the deepest and possibly the nost painful secrets of
your life. Search your menory, nake notes, and check with others

who shared your experiences to make sure of every detail, and state
anyt hi ng and everything of relevance that ever occurred relating to
your claim of persecution in your initial application. Hre a

translator, after a thorough screening of several candidates, who is
going to transl ate every nuance of your statenments and hire a second
one to check the work of the first.

Make sure to articulate your story in a manner that woul d be best
under st ood by a coll ege educated adjudicator, because that is who
will evaluate your claim That is, be as articulate as possible,
but do not use words that you cannot define, or allow whoever is
representing you to use words other than those you yourself
under stand, because it is likely that you will be questioned about

® The entire text in this sectionis witten rhetorically, reflecting
my own individual opinion for purposes of dissent, and does not
constitute and should not be taken to constitute or to substitute
for individual |egal advice rendered by an accredited representative
or licensed attorney.

4 1f your case is on appeal to the Board, it m ght be appropriate to
file a “Mdtion to Arend and Correct the Record or to Remand,” based
on the decision in this case, including your affidavit containing
your sworn corrections and expl anati ons.
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them during the hearing and if you cannot explain what they nean,
your testinmony will be discredited.

Third, to corroborate your clainms, obtain and subnit official
documents or other evidence such as affidavits, letters, lab
reports, certificates, and any other docunent that verifies your
identity, your nenbership or affiliation, your beliefs, and any harm
or threats of harm you experienced. This should include
verification of your shock, terror, panic, fear, depression, sorrow
or grief, and your medical or hospital reports nmade at the tine of
any incidents involving arrest or physical harm or other evidence
that supports your story. Before submtting this evidence, have the
letters or certificates checked both by a forensics expert and an
expert famliar with the circunmstances in your country. Get a sworn
and notarized statenent concerning the paper on which the
information is witten, the credentials of the person making the
statement or certificate, and a description of how, where, and when
of ficial documents are issued, who prepares them how, where, and
when you got them and, if possible, provide an explanation for any
variance fromthe normal condition of the docunent, in terns of the
i nk used on the docunent, the seals stanped on the docunent, the
condition of the paper, and how the documents were either taken out
of the country or delivered to you.

No matter when the hearing took place or when the appeal was
briefed, it appears that the claimw ||l be expected to have been
docunented with identity docunents, formal certificates or degrees,
official government or nmedical records, contenporaneous news
articles confirm ng the existence of associates, |eaders, parties,
denonstrations, insurrections, arrests, and detentions. A thorough
appendi x of corroborating docunentation should probably al so include
not only the actual corroborating docunents pertaining to the asyl um
applicant, but the identification papers, evidence of titles on
of ficial stationary, and perhaps additional official statenments,
corroborating the positions of those persons whose third party
affidavits the applicant for asylumis submitting in support and
corroboration of his owmn claim See, e.qg., Matter of S MJ-, supra
(Rosenberg, concurring).

Fourth, after you have explained your political views and your
racial or tribal or family-based rel ationships, and after you have
descri bed each and every thing that happened to you or that hurt you
or your famly because of those views or relationships and made you
fear persecution (including the dates when and where it happened and
what anybody said and who el se was there), make sure to include an
expl anati on of why you applied for asylumwhen you did, particularly
if it was sonmetine after you first arrived in the United States. |If
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you had roonmates or knew others who applied for asylum make sure
you explain why you did not do so at the same tinme or why you did
not understand the process just because soneone you knew was
pursuing it. Mke sure to explain how you felt about discussing
your claimeven with close friends or famly, and if you hesitated
i n doing so, explain what nade you hesitate.

In the event that you are illiterate or senm-literate, explain how
you remenber significant things |like when certain births and deaths
happen or significant holidays, and tell us in as nuch detail as
possi bl e how you express the happening of these things. |If you are
illiterate or sem-literate or froma culture other than a Western
one, meke sure to explain whether the cal endar used in the United
States is the one used in your country, and nake sure to explain
whet her you mark time by sone other method such as significant
religious holidays, or seasons of the year

Fifth, at your hearing, be sure to testify about each and every
itemcontained in your application, whether or not you are asked to
do so on direct or cross-exam nation, or by the Inmgration Judge.
If the Imrigration Judge resists hearing your testinony, nmake an
“of fer of proof” -- neaning state on the record what you woul d prove
if you were allowed to present evidence -- making sure to advise the
| mm gration Judge while the tape recorder is turned on, “on the
record,” of what you would testify toif allowed to testify. |If you
have hired an attorney to represent you, make sure your attorney
does all these things. |In case the Inmgration Judge does not allow
you to present certain evidence or adnits evidence about which you
object, it is probably best for the attorney to file a “brief” or
witten docunment arguing what the | aw requires and why your evidence
or your explanation should be considered.

Sixth, if you are appealing a denial of your asylum claim in
addition to explaining discrepancies that may be gl eaned fromthe
record once it is transcribed, it would be prudent not only to
respond to, but to anticipate and address certain other possible
concerns that you night not have had reason to know to explain in
your original application, including, (1) why, if you did not apply
for asylum imrediately, you did not do so; (2) why, if you had
roomrat es or acquai ntances from the same country, particularly if
they had applied for asylum you waited to apply; (3) why, if you
had rel ati ves anywhere in the world, you did not obtain letters from
them corroborating the fact of their nationality and the persecutory
events that were threatened or occurred; (4) why, if you subnmitted
letters fromfamly or associates addressing the circunstances of
their persecution or country conditions, these letters went beyond
the typical “how are you/news from hone” content that would be
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expected of such letters and addressed those topics; (5) why, if you
had physical or psychol ogical injuries, you did not obtain treatnent
before your flight or imrediately after arrival in the United
States; (6) why you have a passport or could not obtain a passport,
or why you were able to obtain a passport once in the United States;
and (7) why, if there was a | apse of tine between the subm ssion of
your application formand the hearing, you did not review the form
and specifically correct any errors, onissions, or discrepancies
prior to the hearing, explaining of course, howthe errors occurred,
and why they were not discovered at the time of signing and
submitting the application

I f your hearing already has concluded and your case is on appeal
nmake certain that you file a brief and provide all the expl anations
in your brief on appeal. Even if you already have filed a brief, it
may be possible to supplenent it before the case is decided by
filing the supplementary brief with a “Mdtion to Suppl enent Brief on
Appeal” in light of this case. If your case already has been
denied, it mght be possible to have the decision reopened or
reconsi dered so your explanations can be consi dered, provided that
you file the notion within the time limts inmposed by statute and
regul ation and that the notion neets all the requirements set forth
in the regul ations.

Finally, if you have an attorney or had one who did not do al
these things, find out why they were not done. Al t hough every
relationship with an attorney is an individual one between you, the
client, and the attorney, these things are not special or unusual
attorneys representing people in asylum hearings are expected to do
them |If you depended on your attorney to do these things and the
attorney did not do them prepare a statement with the help of
soneone el se, send that statement to the attorney, and subnmit a copy
of it to the bar association or |licensing board for attorneys in
your | ocal area. Then send copies of all that information to the
| mmi gration Judge (if your case was not appealed) or to the Board
(if your case was appealed) with a notion to reopen claining that
you had “ineffective assistance of counsel.” Be sure to indicate
how your case was prejudiced because of what your attorney did or
di d not do.

V. CONCLUSI ON

If we wish to ensure the protection of legitimte asylum seekers
according to our domestic and international conmitnents, we cannot
allow either the developnent of a conpetent and professiona
| mm gration Judge corps, our concerns about fraudulent asylum
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claims, or the demands of an overwhel ming appellate docket to
dictate our inposing an effective presunption of fabrication on
every asylum seeker, or to rationalize |imting appellate review by
this Board. That having been said, | recognize that the majority of

this Board does not believe that we inpose an objectionable
presunmption or inproperly shy away from our appellate review
responsibilities, or that the instant decision frustrates or wll

frustrate legitimate asylumclainms. | hope that they will be proved
correct, and that nmy foreboding will be proved wong. In the
meantime, | dissent.
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